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BRIEF FOR APPELLEE 


Preliminary Statement 


This is an appeal from a final judgment of the United 
States District Court for the Eastern District of New 
York (Bruchhausen, J.) in favor of the Secretary of the 
United States Department of Health, Education and 
Welfare (“Secretary”) sustaining the Secretary’s deci- 
sion on appellant’s application for Social Security sur- 
vivors benefits on behalf of herself and her children. 
Judgment was entered by the clerk of the district court 
on June 3, 1975, in conformity with the opinion and 
order of the district judge dated May 29, 1975 (decision 


unreported ),' granting summary judgment for the Secre- 
tary appellee pursuant to Rule 56 of the Federal Rules 
of Civil Procedure.’ 


Appellant brought this action under 42 U.S.C. s 405 
(g) for judicial review of a final decision of the Secre- 
tary denying appellant’s claim that survivors benefits for 
herself and her two children were improperly reduced as 
the result of the Secretary’s decision also granting sur- 
vivors benefits to four alleged “stepchildren” of the de- 
ceased wage-earner. 


The district court, after consideration of the record, 
found that the decision of the administrative law judge 
that the four stepchildren were also eligible beneficiaries 
of the deceased was correct (228a). 


me ms Oc 


Statement of the Case 
A. Facts 


The material facts are not in dispute in this action 
so the government incorporates by reference herein the 
statement of the material facts as enumerated in the 
district court opinion (225a-228a).’ What follows is a 


‘The district court’s opinion appears at pages 224(a) to 
228(a) of the Joint Appendix. All references herein shall be 
to the Joint Appendix, although it should be noted that pages 
(i)(a) to 223(a) of the Joint Appendix correspond exactly to 
pages (i) to 223 of the transcript of the administrative record, 
4 copies of which have also been filed with this Court. 

* At the district court level, the Secretary was Caspar Wein- 
berger and the district court caption reflected that name. The 
Secretary is now David Mathews. Accordingly, we have moved, 
along with the filing of this brief (Rule 43(c), F.R.A.P.), for a 
substitution of parties. 

’There is, however, a definite controversy between the par- 
ties with respect to the inferences to be drawn from those facts 
as discussed in Point 2, infra. 
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statement of the administrative and district court pro- 
ceedings. 


B. Proceedings below 


Francis E. Eisenhauer, a fully insured wage-earner 
under the Social Security Act, died on June 9, 1970 
(118a). On June 29, 1970, the appellant Maria A. 
Kisenhauer, filed an application for social security sur- 
vivors benefits for herself as a widow of the deceased, 
and for her two minor children, Brian and Francis 
(98a-105a). This application was approved and the ap- 
pellant began receiving the maximum statutory benefits 
retroactive to June, 1970 (106a). 


On September 23, 1970, Sonja Radauscher Eisenhauer, 
Francis Eisenhauer’s second wife also filed an applica- 
tion for survivors benefits on behalf of her three children, 
Francis E. Eisenhauer, Sonja L. Eisenhauer, and Ursula 
M. Eisenhauer, all of whom were born to Sonja and 
were fathered by the deceased wage-earner.' The Secre- 
tary granted child’s insurance benefits to these children 
commencing in September, 1970 (194a). 


On April 28, 1972, Sonja filed an application for sur- 
vivors benefits on behalf of the four children of her 
previous marriage to Andreas Radauscher, Monika, An- 
dreas Jr., Erich, and Wilhelm Radauscher (167a-170a). 
These four children were also found to be eligible to re- 
ceive benefits on the deceased wage-earner’s policy as 


* Appellant has stipulated that Sonja L. and Ursula are the 
natural children of the wage-earner, and while there is a dispute 
over the paternity of Francis E. Eisenhauer, his birth certificate 
shows the wage-earner to be his father (172a). The Secretary 
did not resolve this dispute in light of his finding that all of 
Sonja’s children were eligible for benefits. 
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stepchildren” of the deceased commencing in April, 1972 
(194a-195a). 


As a result of the eligibility of the seven children of 
Sonja Radauscher Eisenhauer, the bewefits to appellant 
and her children were reduced pursuant to Section 203(a) 
of the Social Security Act (hereinafter the “Act’), 42 
U.S.C. § 403(a) because the total benefits to be paid now 
exceeded the family maximum established under Section 
215(a) of the Act, 42 U.S.C. § 415(a). 


Appell. at was notified of the reduction of her bene- 
fits by an overpayment letter dated May 19, 1972 (107a). 
Subsequently the Secretary waived recoupment of the 
overpayment because of appellant’s obvious good faith in 
previously accepting the full benefit payments (136a). 


Appellant requested reconsideration of the decision to 
reduce benefits payable to her and her children as a 
result of the addition of Sonja’s children as beneficiaries 
under the deceased’s policy (108a).** After reconsidera- 
tion, the Bureau of Retirement and Survivors Insurance 
of the Social Security Administration concluded that their 
original decision to confer benefits on Sonja’s children 
was correct (109a-115a). 


Appellant then appealed this decision administratively 
and a hearing was held on May 18, 1973 (44a). Appel- 
lant appeared and testified at the hearing and was repre- 
sented by counsel. The administrative law judge before 
whom the apnellant appeared considered the case de novo 
and on July 25, 1973 issued a decision affirming the 
decision to grant benefits to Sonja’s children and to cor- 
respondingly reduce the benefits to appellant and her chil- 
dren (19a-29a). 


‘*« At the administrative level appellant claimed that error was 
committed with respect to the addition of all of Sonja Eisenhauer’s 
children, When the matter was brought into the District Court, 
however, appellant dropped the claim with respect to the natural 
hildren. No explanation was given by appellant in the district 
..4rt (nor has one been given on appeal) as to why that aspect 
of the claim has not been pressed. 


The decision of the administrative law judge became 
the final decision of the Secretary when it was approved 
by the Social Security Appeals Council on November 30, 
1973 (13a). 


ARGUMENT 
POINT |! 


The district court properly affirmed the decision 
of the Secretary that the children of Sonja Radav- 
scher Eisenhauer by her previous marriage are eligi- 
ble for survivors benefits as step-children of the 
deceased wage-earner under Section 216(e) of the 
Social Security Act. 


This appeal involves an unusual factual situation in 
which a wage-earner dies leaving two separate families 
behind him who depended upon him for their support. 
Both families then applied for social security benefits on 
the account of the deceased wage-earner. 


As a result of a provision of the Social Security Act 
which establishes the maximum amount of benefits pay- 
able on the basis of the wages of the individual, 42 
U.S.C. § 415(a), the amount of benefits payable to each 
dependent of such individual must be reduced per capita 
so that the total benefits will not exceed the maximum, 
42 U.S.C  §403(a). This means that whenever the 
wage-earn_r has a large number of dependents, each 
dependent will individually receive less benefits than 
would be allowed by statute if there were fewer de- 
pendents competing for the benefits. 


Normally the dependents form one family unit so 
that there is no open cor. etitior. for the benefits in the 
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form of seeking to have one of the other dependents 
declared ineligible to receive benefits. In the instant 
case, however, a somewhat anomalous situation is created 
by the fact that Congress has passed iw which makes 
certain individuals eligible for benefits as “children” of 
the deceased even though they would not otherwise have 
any legal relationship with the deceased because of a 
defect in the deceased’s marriage to the children’s mother. 
Of course, this has led the fiest wife and her children, who 
bitterly resent their father’s second family, to seek to 
have this second family disqualified from receiving the 
social security benefits. 


Now, the first wife and her children appear before 
this Court to request that several legal obstacles be put 
in the way of the children from the invalid marriage. 
The government believes that should appellant prevail, 
the remedial provisions of the Social Security Act which 
extend benefits to the “statusless” children will be vitiated 
and this class of children will be in peril of being “dis- 
inherited” irrespective of whether there are competing 
dependents for the benefits. 


Appellant’s position, simply stated, is that these chil- 
dren are not to be deei...d “stepchildren” of the deceased 
under Section 216(e) because Sonja Radauscher did not 
go through her marriage ceremony with the deceased 
wage-earner in “good faith” and without knowledge of 


5 We have appended hereto the pertinent portions of Section 
208 of Public Law 86-778 enacted in September, 1960, which 
contain the amendments to the Social Security Act with respect 
to invalid ceremonial marriages. Section 208(a) applies to the 
eligibility of spouses and contains a clearly stated “good faith” 
requirement. Sections 208(b) and (c) apply to the natural (i.e., 
illegitimate) children and stepchildren, respectively, of the second 
marriage. Neither of these identical provisions contain any 
reference to a “good faith” ceremonial marriage. 
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the prior undissolved marriage between the deceased and 
the appellant. 


In effect, appellant is asking this Court to read into 
Section 216(e) the “good faith” requirement which is 
statutorily mandated with espect to the eligibility of sur- 
viving spouses for benefits—a requirement tuat weuld 
destroy the remedial purpose of the statute. 


Section 216(h)(1)(B) of the Act, 42 U.S.C. § 416(h) 
(1)(B) provides that for determining the eligibility of 
a surviving spouse for benefits, a person may be deemed 
a spouse only if he or she “in good faith wer through a 
marriage ceremony .. . resulting in a purj. ced mar- 
riage ... which but for a legal impediment not known 
to the applicant at the time of such ceremony, would 
have been a valid marriage... .” (Emphasis added). Un- 
der this section, Sonja herself would clearly not be eli- 
gible for benefits under the wage-earner’s policy if she 
knew of the wage-earner’s prior undissolved marriage at 
the time of her own purported marriage with the wage- 
earner in Elkton, Maryland (209a-2102).° 


Now, appellants ask this Court to apply the same 
standard to Section 216(e) which defines whether chil- 
dren are to be deemed “stepchildren” of the wage-earner 


‘The governmen* notes that the issue of whether Sonja 
entered this marriage in “good faith” was not decided by the 
administrative law judge because of his conclusion that there is 
no statutory good faith requirement with respect to the children’s 
eligibility. Therefore, if this Court were to reverse the decision 
of the Secretary, it would be appropriate to remand the case for 
a further administrative hearing at which Sonja could be afforded 
an opportunity to refute appellant’s allegations about her lack of 
good faith and also about the dependency of her children as dis- 
cussed in Point II, infra. 
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in cases of a second, invalid ceremonial marriage. Sec- 
tion 216(e) provides only: 


“ 


. a person who is not the stepchild of an indi- 
vidual shall be deemed the stepchild of such indivi- 
dual if . .. the mother or adopting mother or the 
father or adopting father as the case may be, of 
such person went through a marriage ceremony 
resulting in a purported marriage between them 
which but for a legal impediment described in the 
last sentence of subsection (h)(1)(B) of this 
section would have been a valid marriage.” 42 
U.S.C. § 416/e). 


(The last sentence of subsection (h)(1)(B) defines a 
legal impediment as “an impediment (i) resulting from 
the lack of dissolution of a previous marriage . . .”) 


There is no statutory requirement whatsoever that a 
“good faith” marriage take place before the stepchildren 
are to be deemed eligible children under their deceased 
stepfather’s social security insurance policy. The reason 
for this distinction in the treatment of the stepchildren 
is obvious. There is an element of fault attributable to a 
man or woman who goes through a ceremonial marriage 
knowing it to be invalid and illegai. It is completely 
rational social policy not to reward the “bad faith” 
spouse with social security benefits on the account of his 
or her marriage partner. 


Quite clearly, however, Congress has decided that 
the parents’ bad faith shall not be imputed to the children 
in determining their eligibility for benefits, so long as 
they had been living with the deceased wage-earner or 
were otherwise dependent upon him. Whatever the legal 
status of the parents’ marriage, the children have clearly 
lost a person on whom they were dependent for support. 
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In these circumstances, it would be completely irrational 
social policy to deny the children the right to receive 
social security benefits because of the state of mind of the 
surviving parent. 


This view of the Congressional purpose is reinforced 
by the fact that the statute which defines the status of 
t..e natural children of the deceased wage-earner by his 
second, invalid ceremonial marriage, i.e., “illegitimate” 
children of the deceased, is identical to the stepchild 
section. See 42 U.S.C. § 416(h) (2) (B). Neither statute 
requires that the second ceremonial marriage be in “good 
faith” as a precondition to the children’s eligibility for 
benefits. 


It is significant that the appellant has abandoned her 
challenge to the eligibility of the wage-earner’s natural 
children by his union with Sonja. Appellant could just 
as easily assert that these children are ineligible because 
the same “good faith” requirement must be read into the 
parallel language of 416(h)(2)(B) which deals with the 
illegitimate children of a second invalid ceremonial mar- 
riage. 


Obviously appellant is unwilling to ask this Court to 
apply the “good faith” test to the illegitimate children, 
because such a test would make it more difficult for these 
illegitimates to establish their eligibility for benefits than 
for other illegitimate or legitimate children of the de- 
ceased. By so doing, the Court would be giving an un- 
constitutional reading of the statute under its own recent 
decision in Adams v. Weinberger, — F.2d —, Docket No. 
75-7098 (2d Cir., Slip Opinion pg. 5453, August 7, 1975). 


The appellant, then, would ha, the Court apply “good 
faith” only to the stepchildren’s statute and not to the 
illegitimate children’s statute, even though their language 
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is identical. Such an application would achieve an uncon- 
stitutional result. This underscores the illogicality of ap- 
pellant’s attempt to engraft a restriction on the statute 
which is not contemplated by its clear language. 


Appellant argues that “good faith” must be read into 
these statutes or else the Social Security Administration 
would be “vulnerable to outright fraud in ceremonial 
marriages used as a basis for Social Security benefits 
eligibility.” (Appellant’s brief at pg. 14). 


In support of this argument, the appellant cites the 
Supreme Court’s recent decision of Weinberger v. Salfi, 
— US. —, 43 U.S.L.W. 4985 (1975). In Salfi the Su- 
preme Court sustained the validity of Section 216(e) (5) 
and (e)(g) of the Social Security Act, 42 U.S.C. ss 416 
(ec) (5) and (e)(2), which define “widow” and “child” 
so as to exclude surviving wives and stepchildren who 
had their respective relationships with the deceased wage- 
earner for less than nine months prior to his death. 


Appellant cites language from the Court’s decision in 
Salfi to the effect that the Social Security Administration 
has a legitimate interest in preventing fraudulent or 
“sham” marriages for the sole purpose of establishing 
eligibility for impending survivor’s or disability benefits. 
Appellant overlooks, however, the Court’s conclusion in 
Salfi, supra, that the nine-month duration requirement 
is exactly the remedy which Congress has fashioned 
to prevent such fraud. As such, that remedy would be 
equally effective in the present context.’ 


7It can hardly be said that Sonja engaged in a ceremonial 
marriage with the deceased wage-earner in anticipation of his 
sudden death 10 months later. 
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The Secretary’s interpretation of the statute as not 
requiring a “good faith” ceremonial marriage, implicitly 
or otherwise, is a legal conclusion which is reviewable in 
its entirety by this Court. Herbst v. Finch, 473 F.2d 
771 (2d Cir. 1972); Adams v. Weinberger, supra. The 
government believes, however, that the Secretary’s legal 
conclusion must be assessed in light of this Court’s 
holding that the “Social Security Act is remedial and its 
humanitarian aims necessitate that it be construed broad- 
ly and applied liberally.” Adams v. Weinberger, supra, 
at 5458; Gold v. Secretary of Health, Education and Wel- 
fare, 463 F.2d 38, 41 (2d Cir. 1972) ; Haberman v. Finch, 
418 F.2d 664, 667 (2d Cir. 1969). 


If appellant’s interpretation of the statute is adopted 
by this Court, a potentially large class of children will 
be denied social security benefits on the insured status of 
a disabled or deceased wage-earner on whom they were 
dependent for their support. In the instant case, there 
is a somewhat difficult choice between the claims of the 
competing spouses and their children. The Court should 
not be misled, however, by the difficulties inherent in this 
case into establishing a prophylactic rule which will 
necessarily deny benefits to all children of second “bad 
faith” marriages irrespective of whether there are ‘com- 
peting claims for benefits.* 


In support of this harsh interpretation of the statute, 
appellant cites dicta in two decisions which are com- 
pletely inapposite to the instant appeal, Moots v. Secre- 
tary of Health, Education and Welfare, 349 F.2d 518 (4th 


8—In many instances, of course, there may not be any claim- 
ing dependent survivors of the first marriage relationship or the 
claims of all the dependent survivors may be satisfied without ex- 
ceeding the maximum family limit established by Section 203 (a) 
of the Act, 42 U.S.C. § 403a. 
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Cir. 1965), cert. denied, 382 U.S. 996 (1965) and Jiminez 
Vv. Weinberger, 417 U.S. 628 (1974). 


The Moots decision also deals with competing claims 
of two women both alleging that they are the widow of 
the deceased. In Moots, however, the alleged second wife 
did not establish that she had ever engaged in a cere- 
monial marriage, thus the “good faith” requirement of 
the ceremonial marriage provisions at issue here was not 
even considered by the Court. 


A careful reading of the Court’s language at page 
521 of the Moots decision indicates that the Court is 
merely confusing the statutory language of 42 U.S.C. 
§ 416(h)(2)(B) dealing with the eligibility of illegiti- 
mates with the language c* 42 U.S.C. § 416(h) (1) (B) 
dealing with the widow’s eligibility. The contention that 
the Fourth Circuit actually considered the “good faith” 
problem and applied the standard to children’s eligibility 
is simply born out of desperation. 


The Supreme Court’s decision in Jiminez, supra, 
stands for even less. In the context of a decision expaind- 
ing the rights of illegitimates, the Court in an aside notes 
that the Social Security Act provides benefits to illegiti- 
mate children whose illegitimacy “results solely from 
formal, non-obvious defects in their parents’ ceremonial 
marriage.” 417 U.S. at pp. 634, 635. Again, of course, 
the statement relied upon by appellant is obvious dictum 
in a decision in which the “good faith” requirement was 
not an issue and was not considered in the least by the 
Supreme Court. 


Appellant’s contention that the Court’s choice of the 
phrase “nonobvious defects” implies that the Court was 
reading a “good faith” requirement into the statute 
strains credulity. It is totally implausible to assume 
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that the Supreme Court would read into the statute such 
an additional requirement without any discussion of the 
purpose of the legislation, or of the diverse sovial ramifi- 
cations such a requirement would create. 


Finally, appellant asks this Court to examine the 
legislative history of the statute in order to ascertain the 
congressional intent. It is well established that where 
the words of a statute are clear and unambiguous. as 
they are here, the Courts are to conclusively presume 
that the explicit terms of the statute express the legisla- 
tive intention. United States v. American Trucking As- 
sociates, 310 U.S. 534 (1940), rehearing denied, 311 U.S. 
724 (1940); United States v. Oregon, 366 U.S. 643 
(1961). It is also a general rule that Courts may not, 
by construction, insert words or concepts into the lan- 
guage of a statute. United States v. Cooper Corporation, 
312 U.S. 600, 605 (1941). United States v. Monia, 317 
U.S. 424, 480 (1943). 


As the Supreme Court stated in Cooper Corporation, 
supra: 

... [Wlje are to read the statutory language in 
its ordinary and material sense, and if doubts 
remain, resolve them in the light, not only if the 
policy intended to be served by the enactment, but, 
as well, by all other available aids to construction. 
But it is not our function to engraft on a statute 
additions which we think the legislature, logically 
might or should have made. 312 U.S. at 605. 


The Court should be particularly wary of engrafting a 
good faith requirement on the instant statute where the 
circumstances of its adoption strongly suggest that no 
such requirement was intended and where the statute is 
to be “interpret{ed| in the light of the remedial provi- 
sions underlying the Act as a whole.” Williams v. Rich- 
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ardson, — F.2d — Dkt. No. 74-1622 (2d Cir. slip op. 
—; decided September 26, 1975). 


All of the ceremonial marriage provisions were enact- 
ed as part of H.R. 1250, a bill containing several amend- 
ments to the Social Security Act, which was enacted as 
Public Law 86-778 on September 13, 1960. The cere- 
monial provisions were all set forth in Section 208 of the 
enactment (See Addendum, infra). Section 208(a) con- 
tains the amendment with respect to surviving spouses 
eligibility for benefits on the basis of an invalid cere- 
monial marriage. Sections 208(b) and (c) deal with the 
eligibility of the natural children and stepchildren, re- 
spectively, of the second invalid ceremonial marriage. 


Although the “good faith” requirement is specifically 
stated in Section 208(a) of the enactment, it is com- 
pletely absent from Sections 208(b) and (c). It should 
also be noted that the entirety of Section 208 was adopted 
as originally drafted without debate or amendment by 
either the House or Senate. 


The language of the House and Senate reports on 
H.R. 1250 is identical in describing Section 208. Both 
initially describe the ceremonial provision for spouses 
and refer in detail to the “good faith’ requirement. 
House Report No. 1799, 86th Congress, 2d Session, p. 16 
and Senate Report No. 1856, 86th Congress, 2d Session, 
p. 22. The last sentence of the paragraph containing this 
description simply states: 


In addition, the bill would make eligible for bene- 
fits the child or stepchild of a couple who had 
gone through a marriage ceremony that because 
of such an impediment could not result in a 
valid marriage. Id. 
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From appellant’s point of view, this legislative history is 
at best inconclusive. On the other hand, to read “good 
faith” into the children’s ceremonial marriage provision 
would be a tacit statement that Congress committed a 
maior, self-evident, error in drafting the statute. The 
government does not believe such a conclusion is war- 
ranted. 


POINT Il 


The Secretary’s decision that the wage-earner’s 
stepchildren were dependent upon him at his death 
within the msaning of the Social Security Act is sup- 
ported by substantial evidence. 


After it has been determined that a person is a sur- 
viving child of the deceased wage-earner within the 
meaning of 42 U.S.C. § 402(d) (1), eligibility for sur- 
vivors benefits depends upon a showing that such child: 


(c) was dependent upon such individual ... at 
the time of such death... 42 U.S. 402 (d) (1) 


In addition, there is a statutory presumption that: 


A child shall be deemed dependent upon his 
stepfather or stepmother at the time specified in 
paragraph (1)(C) of this subsection [i.e., time of 
death], if, at such time, the child was living with 
or was receiving at least one-half of his support 
from such stepfather or stepmother. Section 202 
(d) (4), 42 U.S.C. $ 402(d) (4) 


The government contends that the Secretary’s deci- 
sion that the deceased wage-earner was living with his 
stepchildren at the time of his death is supported by sub- 
stantial, uncontested evidence in the record, and that this 
finding alone is sufficient to satisfy the “dependency” 
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requirement of the Social Security Act with respect to the 
stepchildren’s eligibility for survivors benefits. Con 


trary to appellant’s assertions, the Secretary, having 
found that the wage-earner was residing with his step- 
children at his death, was not required to consider further 
evidence of the stepchildren’s actual dependency. 


Assuming arguendo that the deemed dependency pre- 
sumption is not conclusive, the government does not be- 
lieve that the evidence of record rebuts the presumption 
in fe---v of the stepchildren’s eligibility. 


Section 205(g) of the Act, 42 U.S.C. § 405/g), pro- 
vides that the findings of the Secretary as to any fact, if 
supported by substantial evidence, shall be conclusive. 
Thus the Secretary’s findings, if reasonable, shall not be 
disturbed by the Court on review. Richardson vy. Perales, 
402 U.S. 389 (1971); Franklin v. Secretary, 393 F.2d 
610 (2d Cir. 1968). 


The conclusive effect of the substantial evidence rule 
applies not only with respect to the Secretary’s findings 
as to basic evidentiary facts, but also to inferences and 
conclusions drawn therefrom. Levine v. Gardner, 360 
F.2d 953 (1st Cir. 1966) ; Palmer v. Celebreeze, 334 F.2d 
306 (3d Cir. 1964). 


The administrative law judge found that the deceased 
wage-earner and Sonja Radauscher Eisenhauer began 
living together subsequent to September 7, 1965 (23a). 
Implicit in the administrative law judge’s discussion of 
this finding is that deceased wage-earner and Sonja were 
still living together at Sonja’s residence at 100 Puha 
Road, South Plainfield, New Jersey at the time of his 
death (26a). 
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In fact, counsel for the appellant stipulated at the 
administrative hearing that the deceased, Francis Eisen- 
hauer, lived with Sonja during his period of separation 
from the appellant (64a). The deceased’s tax-return for 
the last year of his life also indicates that he was living 
with his illegitimate children at their mother’s residence 
in New Jersey (2l5a). Of course, Sonja had claimed 
that the deceased was living with her at his death (169a) 
and, after an investigation, this claim was sustained by 
the Bureau of Retirement and Survivor’s Insurance 
(179a). 


After the hearing, appellant reversed her position 
and claimed that the deceased was not living with Sonja 
at his death (32c). The only evidence that the appel- 
lant could master to rebut the finding of the Bureau of 
Survivor’s Insurance was an indication of the Maryland 
marriage license (the ceremonial marriage between the 
deceased and Sonja) that the deceased maintained a dif- 
ferent address. 


Apparently, on the strength of this evidence, the ap- 
pellant obtained a default judgment in the New York 
State Supreme Court, Nassau County, declaring that the 
deceased resided at an address in Queens, New York, at 
his death (149a). On the basis of this judgment, the 
death certificate was amended to show the Queens ad- 
dress rather than the original address of Sonja’s resi- 
dence in New Jersey (150a). 


There can be little doubt that the administrative law 
judge was not acting unreasonably by refusing to hold 
that the appellant had failed to discharge her burden of 
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proving that the deceased was not living with his step- 
children at his death.’ 


Appellant argues, however, that the Secretary was 
required to make an independent finding under the Social 
Security regulations, 20 C.F.R. ¢ 404.1113 that, in addi- 
tion to living with his stepchildren, the deceased was 
“exercising or ha[d| the right to exercise parental con- 
trol and authority over the child.” 


In making this argument, appellant overlooks her 
burden to disprove the stepchildren’s eligibility (Footnote 
9, supra). The cecord is devoid of a finding that the 
deceased was exercising parental control because the ap- 
pellant did not put this requirement in issue and did not 
submit any evidence whatsoever to show that “parental 
control” was lacking. 


As noted in footnote 9, supra, in the absence of re- 
buttal evidence, the decision by the Bureau of Retirement 
and Survivor’s Insurance that the stepchildren have satis- 
fied the eligibility requirements of the Act is to be sus- 
tained without further inquiry. 


* Throughout her brief, appellant continually overlooks the 
fact that the burden of proof is upon the applicant, Kerner v. 
Flemming, 283 F.2d 916, 922 (2d Cir. 1960), and in this instance, 
the eligibility of Sonja’s children was presumptively valid and had 
to be overcome by the appellant. Sonja’s children should not, and 
could not, be required to re-prove their eligibility unless the 
appellant had established a prima facie case rebutting their eligi- 
bility. In this respect, the government believes the administra- 
tive law judge was absolutely correct in his ruling that Sonja 
would not be compelied to attend a hearing on her children’s 
eligibility unless the judge first found that the evidence sub- 
mitted by appellant required a decision adverse to Sonja’s 
children’s interests (6la, 95a). 
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Appellant’s second argument, apparently is that as- 
suming the deemed dependency provision is applicable, 
the evidence of record rebuts any presumption of de- 
‘pendency. The unstated premise of this argument is 
that Congress intended to require actual dependency as 
a prerequisite of eligibility. The interpretation directly 
contradicts the plain language of Section 202(d) which 
provides in the disjunctive that a stephild be deemed 
dependent if living with or receiving one-half of his sup- 
port from his stepparent. 


In addition to the clear language of the statute, there 
is a strong suggestion in the legislative history that 
Congress intended to provide benefits even to children 
not actually dependent on the deceased wage-earner. The 
Senate report on the 1950 amendmei.ts to the Social 
Security Act which added the deemed dependency provi- 
sions states that “the revised provisions will better pro- 
tect those children whose fathers were not able to give 
them full support.” Senate Report, No. 1669, 81st Cong. 
2d Sess. pg. (Emphasis added). This view is sub- 
stantiated by the fact that the Act provides that natural 
and adopted children are deemed dependent even if the 
father was neither living with nor contributing to the 
support of that child, Section 202(d)(3). 42 U.S.C. 
§$ 402(d) (3). 


After the Supreme Court’s decision in Weinberger v. 
Salfi, supra, it is clear that an irrebutable presumption, 
or prophylactic rule, such as the deemed dependency pro- 
vision at issue here, is not necessarily violative of due 
process as might have been inferred from the Court’s 
earlier decisions. See, e.g., Cleveland Board of Education 
v. LaFleur, 414 U.S. 632 (1974); Viandis v. Kline, 412 
US. 441 (1973); and Stanley v. Illinois, 405 U.S. 645 
(1972). 
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Unlike all of these decisions, the conclusive presump- 
tion here is “over-inclusive” by having the effect of con- 
ferring benefits on a class of individuals larger than the 
class o” sctual dependents. The presumption is designed 
to make it ecier for an applicant to obtain benefits. 
This rot only comports with the test of “legislative rea- 
sonableness” set forth in Salfi, supra, 43 U.S.L.W. 
at 4993, it comports with this Cvuart’ vicw that the 


Social Security Act is remedial and i be construed 
in favor of granting benefits to 9i cant. Adams V. 
Weinberger, supra; Cutler v. We! i . | 76 Peed 1282 
(2d Cir. 1975); and Gold Vv. ‘ecic* . 1. JW, supra. 
Shoud this Court disag . that the Secretary 
was required to accept .c! cee, the government 
does not believe the ev f wa does, in fact, rebut 


the statutc”y presum 


First, it should be noted that the administrative law 
judge specifically allowed the appellant to submit evi- 
dence concerning the stepchiidren’s dependency before 
reaching his decision (72-73a). The administrative law 
judge considered such evidence but found it irrelevant in 
light of his conclusion that the dependency requirement 
was satisfied by the finding that the deceased was living 
with his stepchildren at his death (2€:-27a). 


However, even under the hypothetical income projec- 
tions discussed at pp. 27-29 of appellant’s brief, the de- 
ceased wage-earner was contributing $9,340 out of a totai 
household income for Sonja and her children of $12,980. 
In other words, by virtue of the wage-earner’s death 
Sonja and her children lost 3/4 of their support, which 
resulted in Sonja going on welfare to support herself 
and her children (See her letter to the Social Security 
Administration at 18a). 
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Speculation about sources of the children’s income is 
not adequate to contradict the reality of Sonja’s plight. 
In addition, this speculation was not in evidence before 
the administrative law judge and forms no part of the 
record upon which he based his decision. The appellant 
simply has not discharged the burden of rebutting the 
dependency of the stepchildren. 


CONCLUSION 


For reasons hereinbefore set forth, and upon the 
record and opinion below, the judgment of ‘ie 
United States District Court for the Eastern District 
of New York in this action should be affirmed. 


Dated: Brooklyn, New York 
September 29, 1975 


Respectfully submitted, 


DaAviD G. TRAGER, 
United States Attorney 
Eastern District of New York 


PAUL B. BERGMAN, 
J. CHRISTOPHER JENSEN, 
Assistant United States Attorneys, 
Of Counsel. 


ADDENDUM 


Public Law 86-778 
[ EXCERPT ] 


MARRIAGES SUBJECT TO LEGAL IMPEDIMENT 


Sec. 208. (a) Section 216(h) (1) of the Social Secur- 
ity Act is amended by inserting “(A)” after “(1)”, and 
by adding at the end thereof the following new sub- 
paragraph : 


“(B) In any case where under subparagraph (A) 
an applicant is not (and is not deemed to be) the wife, 
widow, husband, or widower of a fully or currently in- 
sured individual, or where under subsection (b), (¢), (f), 
or (g) such applicant is not the wife, widow, husband, 
or widower of such individual, but it is established to 
the satisfaction of the Secretary that such applicant in 
good faith went through a marriage ceremony with such 
individual resulting in a purported marriage between 
then which, but for a legal impediment not known to 
the applicant at the time of such ceremony, would have 
been a valid marriage, and such applicant and the in- 
sured individual were living in the same household at 
the time of the death of such insured individual or 
(if such insured individual is living) at the time 
such applicant files the application, then, for purposes 
of subparagraph (A) and subsections (b), (ce), (f£), 
and (g), such purported marriage shall be deemed to 
be a valid marriage. The provisions of the preceding 
sentence shall not apply (i) if another person is or has 
been entitled to a benefit under subsection (b), (c), (e), 
(f), or (g) of section 202 on the basis of the wajes and 
self-employment income of such insured individual and 
such other person is (or is deemed to be) a wife, widow, 
husband, or widower of such insured individual under 
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subparagaph (A) at the time such applicant files the 
application, or (ii) if the Secretary determines, on the 
basis of information brought to his attention, that such 
applicant entered into such purported marriage with such 
insured individual with knowledge that it would not be a 
valid marriage. The entitlement to a monthly benefit 
under subsection (b), (ce), (e), (f), or (g) of section 
202, based on the wages and self-employment income of 
such insured individual, of a person who would not be 
deemed to be a wife, widow, husband, or widower of such 
insured individual but for this subparagraph, shall end 
with the month before the month (i) in which the Secre- 
tary certifies, pursuant to section 205(i), that another 
person is entitled to a benefit under subsection (b), (c), 
(e), (f), or (g) of section 202 on the basis of the wages 
and self-employment income of such insured individual, 
if such other person is (or is deemed to be) the wife, 
widow, husband, or widower of such insured individual 
under subparagraph (A), or (ii) if the applicant is en- 
titled to a monthly benefit under subsection (b) or (c) 
of section 202, in which such applicant entered into a 
marriage, valid without regard to this subparagraph, 
with a person other than such insured individual. For 
purposes of this subparagraph, a legal impediment to the 
validity of a purported marriage includes only an impedi- 
ment (i) resulting from the lack of dissolution of a previ- 
ous m*rriage or otherwise arising out of such previous 
marriage or its dissolution, or (ii) resulting from a defect 
in the procedure followed in connection with such pur- 
ported marriage.” 


(b) Section 216(h) (2) of such Act is amended by in- 
serting “(A)” after “(2)”, and by adding at the end 
thereof the following new subparagraph: 


“(B) If an applicant is a son or daughter of a fully 
or currently insured individual but is not (and is not 
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deemed to be) the ehild of such insured individual under 
suvparagraph ‘4 3vch applicant shall nevertheless be 
deemed to be ti.. ‘uid of such insured individual if such 
insured individus: .d the mother or father, as the case 
may be, of such applicant went through a marriage cere- 
mony resulting in a purported marriage between them 
which, but for a legal impediment described in the last 
sentence of paragraph (1) (B), would have been a valid 
marriage.” 


(ec) Section 216(e) of such Act is amended by adding 
at the end thereof the following new sentence: “For pur- 
poses of clause (2), a person who is not the stepchild of 
an individual shall be deemed the stepchild of such indi- 
vidual if such individual was not the mother or adopting 
mother or the father er adopting father of such person 
and such individual and the mother or adopting mother, 
or the father or adopting father, as the case may be, of 
such person went through a marriage ce“emony result: 
ing in a purported marriage betwen them which, but for 
a legal impediment described in the last sentence of sub- 
section (h) (1) (B), would have been a valid marriage.” 
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